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INTRODUCTION 
 
In late 1993 the Federal Government required the Industry Commission to inquire into charitable 
organisations.1 The Inquiry's terms of reference concern sections of nonprofit organisations delivering 
welfare services.2 We have previously raised issues about the scope and nature of the inquiry process.3
 
 
These issues are the appropriateness of the Commission to undertake this inquiry, the limited time 
span given the breadth of the inquiry and the non-explicit disclosure of the intellectual framework and 
methodology to be employed in the inquiry. 
CLAIMS OF TRANSPARENCY 
 
The Federal Minister responsible for the Commission, Commissioners and senior staff of the 
Commission have all claimed that the Commission conducts a public inquiry and is "transparent".4
 
 For 
example, the Treasurer stated in response to a question in Parliament that, 
 As with all public inquiries undertaken by the Commission, the nature, timetable and 
procedures for the inquiry will be widely publicised so as to encourage participation by 
interested parties. The inquiry process will be transparent and will involve public 
hearings and the publication of a draft report on which anyone may comment.5
 
 
We would argue that minimum transparency involves much more than publication of the 
Commission's public procedures related to its public hearings and a draft report for comment. Our 
conception of transparency would involve: 
 
· adequate notice of the inquiry so a person affected or concerned may respond,6
 
 
· adequate resources provided to disadvantaged participants to enable their full participation in the 
process, 
 
                                                     
1  The Inquiry was announced by the Assistant Federal Treasurer on 16 December, 1993. 
2  Refer to two previous papers in this series by the authors on the scope of the terms of reference, M. McGregor-Lowndes 
& C. McDonald, A Note on the Draft Terms of reference of the Industry Commission into `charitable organisations', 
Working Paper No.40, Program on Nonprofit Corporations, Queensland University of Technology, Brisbane, 1994 and C. 
McDonald & McGregor-Lowndes, A Comment on the Industry Commission Issues Paper on Charitable Organisations, 
Working Paper No.41, Program on Nonprofit Corporations, Queensland University of Technology, Brisbane, 1994. 
3  Id. 
4  The Hon. George Gear, Assistant Treasurer, in answer to a Parliamentary question by Mr Jull in the House of 
Representatives on 27 October 1993, Parliamentary Question No.550.  The word `transparent' is frequently used by 
commissioners and commission staff at public forums when describing the inquiry process. 
5  Id. 
6  Notice of the inquiry needs to be longer and different to that given to manufacturing industries.  This is because of the 
nature of charitable organisations.  Newspaper advertisements and letters to peak bodies may not be adequate notice. 
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· timely publication of reports commissioned by the inquiry used to produce its draft and final 
reports, 
 
· timely publication of evidence (outside the public hearings and submissions) taken by the 
inquiry used to produce its draft and final report, and 
 
· opportunity to comment on evidence not received in public (for example evidence, in the last 
two points). 
 
We are particularly concerned about evidence or information that the Commission gathers in private, 
information which it may rely on without the searching test of public scrutiny as to its validity. This is 
particularly so with the responses or views generated from local, state and federal governments and 
departments.7
 
  There are clear indications that such bodies are participating by private means with the 
Commission. This information ought to be subjected to public scrutiny before it is relied on by the 
Commission.  The Commission's draft report may disclose its analysis of such data but not reveal the 
data itself. 
Furthermore, our analysis of some misleadingly cited sources and statistical data in the Commission's 
Issues Paper led us to the conclusion that it is, 
 
 imperative to closely scrutinise future reports and especially their sources.8
 
 
In order to investigate such issues as the basis of reports or other sources of data, it is necessary to 
know the sources of all information  gathered and employed by the Commission. It is only then that 
the inquiry process will begin to approach transparency. 
 
FREEDOM OF INFORMATION APPLICATION 
 
An application under the Freedom of Information Act was made to the Commission and is reproduced 
in Appendix A. It sought a range of basic documentation that would assist in making the operations of 
the inquiry more public and transparent. The Commission's initial reply to that application is 
reproduced in Appendix B. 
 
The material provided by the Commission is included in Appendix C's list. It is not possible to 
reproduce some of this material because of the legal reasons contained in Appendix D. However in 
accordance with that legal opinion, the original documents supplied by the Commission are place in 
Queensland University of Technology Library.9
                                                     
7  At the time of writing a final list of submissions was not available nor had the public hearings concluded.  This statement 
might require revision once these matters are finalised. 
  Appendix E contains the Commission's letter of 
8  McDonald & McGregor-Lowndes, Working Paper No.41, op.cit., at p.8. 
9  They have been given the title "Making the Commission Transparent - Documents, Volume 1" and are placed at call no. 
361.70994/16/vi.  They may be accessed by inter-library loan by appropriate persons or borrowed from the library. 
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response to the Freedom of Information application including reasons for refusal of access to certain 
documents. 
 
The extent of access granted by the Commission to documents within its control has been disputed as 
outlined in Appendix F.  Further documents are also being sought which are also contained in 
Appendix F. 
 
The Industry Commission has agreed that the Freedom of Information request is in the public interest 
and has waived all fees and charges. 
 
COMMENTS ON INDIVIDUAL ACCESSED DOCUMENTS 
 
This section makes some comments on each of the documents provided under the Freedom of 
Information request.  The originals of each of these documents can be located in the Q.U.T Gardens 
Point Library at call no. 361.70994/16/vi.  A summary of each document and some comments are 
made about each document's contents. 
 
Document 5 - Definitional and historical data contract dated 21 December 1993. 
 
The consultancy agreement requires the consultant to prepare a report of approximately 20,000 words 
by the end of February, 1994. The report is to cover, 
 
· the size of the sector 
· the history of the sector 
· geography and demography of the sector 
· a brief comparison between the partnership models used in Australia and relevant analogs 
overseas 
· the current legislative framework at state and federal levels. 
 
Reporting on the size of the sector is problematic on several counts. As pointed out previously by the 
authors there are severe definitional problems and a lack of reliable data. The consultant's brief 
acknowledges concerns about the definitional boundaries set by the formal terms of reference and 
permits extending or contracting the reference boundaries. 
 
It suggests that the relevant indicators of size may include, 
 
 · personnel employed in paid or unpaid capacity 
 · gross turnover of the sector 
 · expenditure of the sector 
 · assets held. 
 
We would have thought that it would have been appropriate to measure size also by comparative 
means such as comparisons to government and for-profit organisations, number and percentage of 
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clients. The difficulty in this exercise is obtaining data that is not so qualified as to be of little use or 
extrapolating guesstimates from suspect data. We again claim that poor record keeping generally by 
nonprofit organisations and government regulators, inappropriate or non-existent accounting standards 
and ambiguous classification systems of nonprofit organisations will severely hamper any firm 
conclusions on the size of the sector. 
 
Document 6 - Human capital of charitable organisations contract dated 21 February 1994. 
 
This agreement requires the consultant to report on major human capital issues and practices in 
relation to charitable organisations.  Specifically, it is to: 
 
· identify an appropriate cross section of charities for data collection; 
 
· identify the major human capital issues and practices in the charities sector as perceived by the 
sector and consultant; 
 
· analyse the collected data in terms of the selected issues and practices; 
 
· identify areas where the human resources performance of charities or staff training appears 
superior or inferior; and 
 
· develop proposals for improvement. 
 
The consultant's brief requires that a `cross section' of charitable organisations be sampled to obtain 
data.  This raises methodological issues of sampling.  Firstly, the brief does not nominate the sample 
frame nor give any guidelines about how a sample frame from which organisations chosen for data 
collection may be constructed.  Secondly, the term `cross section' implies that the desired sample be 
representative of the sector.  Despite the implied requirement for generalisability of the data collected, 
the brief's sampling method require the consultant to: 
 
· conduct at least 20 in-depth interviews with expert key informants in the sector from charities, 
government and education institutions in Melbourne, Sydney and Perth. 
 
We argue that this is extremely limiting.  Firstly, how will the consultant choose the key informants? 
Secondly, and more importantly, relying on the urban areas of Sydney, Melbourne and Perth 
introduces a level of urban bias to the sample which cannot be discounted. 
 
The brief also requires the consultant to: 
 
· conduct a mail survey of at least 100 charities. 
 
The brief again requires that the sample incorporate a `cross section' of charities by size, type of 
service provided, funding and location.  We argue that the construction of an adequate sample frame 
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from which to draw this sample of 100 organisations which satisfies the conditions of maximising 
generalisability is fraught with difficulties.10
 
 
We note that the brief also requires the consultant to identify areas where the human resources 
performance of charities or staff training appears superior or inferior.  In this instance, we feel it would 
be more useful if the aspects of `human resource performance' to be examined were clarified, as 
opposed to the use in the brief of a very general term.  Secondly, we would like to know to whom or to 
which sector the consultant is to compare the charitable organisations.  As most are well aware, there 
are considerable differences in industrial conditions between the public and private sectors.  
Clarification of which sector the consultant is required to compare the charitable sector to will enable 
interested parties to assess the adequacy and desirability of the conclusions reached. 
 
Document 7 - Performance benchmarking of charitable organisations contract undated. 
 
This brief requires the consultant to report on: 
 
· the efficiency and effectiveness of the services provided in Australia by charitable organisations; 
 
· the administrative efficiency of charitable organisations, and 
 
· the extent to which any assistance provided in Australia by Governments, charitable 
organisations or the private sector could more effectively be provided by other sectors. 
 
We note that the objectives of the brief are prefaced by this statement: 
 
 Charities claim that they are the most efficient mode of welfare service delivery and that 
they are the most effective instrument for the achievement of government welfare aims. 
 
And: 
 
 The charities sector is very sensitive about the application of economic principles to their 
operations. They will strongly contest any questioning of the efficiency of their 
performance. It is therefore essential that any conclusions in relation to performance be 
fully supported by rigorous quantitative analysis. 
 
This latter statement implies to us that the methodology employed by the consultant must be capable 
of withstanding informed critique.  To that end, we argue that the Commission's unwillingness to date 
to release details of the methodology to be employed undermines the capacity of others to test the 
soundness of the approach adopted. 
 
                                                     
10  See Lyons, M. 1993. `Data on Australia's Third Sector: An Impossible Quest?' Power, Politics and Performance. 
Community Management in the 90's, Conference Papers, Book 1, CACOM, UTS, Sydney, pp.27-39. 
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The specific objective of the consultancy is to develop benchmarks for all aspects of the performance 
of charities including all major internal administrative processes and service delivery outcomes.  While 
conceptually the former is an easier task, we remind readers that nonprofit organisations and regulators 
do not employ consistent recording and reporting procedures, nor do they employ consistent or even 
clear accounting processes.  As a consequence, we harbour concerns about the capacity of the 
consultants to develop appropriate benchmarks. 
 
The second area for which benchmarks are required is, as indicated, service outcomes.  In a previous 
paper, one of the authors has outlined a few of the conceptual difficulties in determining output 
measures in the human services11
 
.  Rather than repeat the arguments of that paper, we note here that 
the determination of `outputs' in human service delivery is bedevilled by the diversity of human 
experience, both quantitatively and qualitatively.  The method by which the consultants overcome the 
conceptual and practical problems should be shared with the academy and practitioners. 
Finally, we note that the conceptual and methodological difficulties of measuring or assessing human 
service `outputs' parallels and exemplifies the epistemological divide between quantitative and 
qualitative research methodologies.  As a consequence, we would expect the consultant to employ a 
mixed method strategy incorporating qualitative as well as quantitative methods.  
 
Document 8 - Statement of non-salary expenditure dated 13 April 1994. 
 
As outlined in the letter dated 28 April by the Commission, this document records non-salary 
expenses. They estimate that the non-salary budget parameter for the inquiry is currently 
approximately $424,000. This may alter however. 
 
It is of note that the Commission has not disclosed any budget documents for the inquiry as requested 
and has not disclosed any information as regards salaries. 
 
The accounts to 13 April, 1994 reveal the following matters: 
 
 The inquiry has spent $97,665 with an outstanding amount of $6,544. 
 Domestic fares amount to $16,112. 
 International travel allowances amount to $21,763. 
 Library expenses amount to $532. 
 Advertising expenses amount to $ 2,211. 
 Media communication expenses to $863. 
 Consultants fees of $54,336. 
 
Document 9 - Master file index of the Industry Commission Charitable Organisations Inquiry dated 
18 April, 1994. 
                                                     
11   McDonald, C. 1993, The Meaning of Effectiveness, Working Paper No.32, Program on Nonprofit Corporations, QUT, 
Brisbane. 
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The master file index represents an index of paper files and computer files. The Commission has 
discovered 11 paper files and 519 computer files using 19.419.598 bytes of disk space. The computer 
files are very extensive when an average word processing page contains about 8 bytes per word. 
 
One can only guess at the substance of the computer files given cryptic file names. It is common 
practice to have specific tags on files, such as .DOC represents a word processing file and .XLS 
denotes a database file. The computer file name is followed by the number of bytes, date and time of 
creation.  
 
One of the most puzzling names is that given to the parent directory for all files.  it is "INQ_HAGN". 
 
Some of the more intriguing file names are 
 
 File Names       Bytes   Date  Time 
· COLE.DOC    17.008   24-3-94  15:19:36 
· BOTTOMUP.DOC   13.967   22-03-94  12:15:52 
· AEBCHAR.DOC  252.948R  22-12-93  11:53:44 
· AGB.XLS    16.490A  14-04-94  15:51:50 
· ATO.DOC    17.895   25-02-94  15:23:52 
· SVYE.XLS   148.370A  22-09-93  10:23:14 
· CHAR1.XLS    223.526   09-03-94  16:24:06 
· CONTACT.XLS   596.078   25-03-94  12:31:12 
· NSW93.XLS    1240.389   14-04-94  14:41:52 
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· A series of files some of which may be large data base files, 
  - SYDVIS    - SPAST 
  - OSVIS    - BLIND 
  - QLDVIS    - NSW 
  - MELVIS    - QLD 
  - ACTVIS    - TAS 
  - WORLDVIS   - PROFILES - GEN.XLS 
 
SUMMARY 
 
Public exposure in judicial hearings is a foundation stone of ensuring justice and appropriate 
judgements that are balanced, fair and reasonable. We do not argue that the same stringent judicial 
standards apply to the Industry Commission in its inquiries, but if it is going to promote the concept 
that its activities are transparent, it needs to be more open with participants.  Evidence that it receives 
should be tested in public before it finds its way into draft and final reports of the Commission.  Only 
then will hazy reflections begin to bring transparency. 
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 APPENDIX A 
 
Freedom of information request from Myles McGregor-Lowndes to The Director, Finance and Service 
Section, Industry Commission dated 16 March 1994. 
 
 
The Director 
Finance and Service Section 
Industry Commission 
P.O. Box 80 
BELCONNEN  ACT  2616 
 
 
16 March 1994 
 
 
Dear Sir 
RE:  FREEDOM OF INFORMATION REQUEST - 
CHARITABLE ORGANISATIONS INQUIRY 
 
I note that the Industry Commission is engaged in an Inquiry into "charitable organisations".  I am 
acting on behalf of a University research group which is interested in nonprofit organisations.  This 
application seeks to provide primary research material for distribution to interested Australian and 
international academics and nonprofit organisations.  The material will be placed in the Queensland 
University of Technology Library. 
 
We seek the following documents, 
 
1. List of names and addresses of persons interested in the Commission's Inquiry prepared pursuant 
to Memorandum 93/43 dated 16 December, 1993. 
 
2. Copy of the file index of the Commission in respect of the Inquiry. 
 
3. Copies of executed and proposed Consultancy agreements, their attachments and briefing papers 
for the purposes of the inquiry. 
 
4. Copy of requests for information about the inquiry to state and federal government agencies, 
professional bodies and nonprofit organisations and any replies thereto. 
 
5. Budget and periodic financial statements of the "charitable organisations" inquiry. 
 
We seek to make the discovery of documents as convenient as possible and will accept computer files 
where available in Microsoft Word 5 and/or Word for Windows on IBM compatible PCs.  We enclose 
a disk for this purpose. 
 
We seek an itemised advice of the estimated costs of delivery of such requested documents.  It is our 
intention to seek a waiver of application fee, costs and charges.  A cheque in the sum of $30 is 
enclosed, representing the application fee. 
 
Yours faithfully 
 
 
MYLES MCGREGOR-LOWNDES 
Co-Director 
Program on Nonprofit Corporations 
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 APPENDIX B 
 
Letter from Director Industry Commission Finance and Services to Myles McGregor-Lowndes dated 
29 March 1993. 
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 APPENDIX C 
 
List of correspondence and documents referred to in this paper is placed in the Queensland University 
of Technology library.  Its reference number is 361.70994/16/vi. 
 
1. Freedom of information request from Myles McGregor-Lowndes to The Director, Finance and 
Service Section, Industry Commission dated 16 March 1994. 
 
2. Letter from Director Industry Commission Finance and Services to Myles McGregor-Lowndes 
dated 29 March 1993. 
 
3. Letter from Helen Silver, First Assistant Commissioner, Industry Commission to Myles 
McGregor-Lowndes dated 28 April 1993. 
 
4. Letter from Eddie Scuderi, Corrs Chambers Westgarth, Solicitors to Colin Melvin, Manager, 
Office of Commercial Services, Queensland University of Technology, Queensland University 
of Technology dated 6 May 1994. 
 
5. Definitional and historical data contract dated 21 December 1993. 
 
6. Human capital of charitable organisations contract dated 21 February 1994. 
 
7. Performance benchmarking of charitable organisations contract undated. 
 
8. Statement of non-salary expenditure dated 13 April 1994. 
 
9. Master file index of the Industry Commission Charitable Organisations Inquiry dated 18 April 
1994. 
 
10. Letter Myles McGregor-Lowndes to Helen Silver, First Assistant Commissioner, Industry 
Commissioner dated 23 May 1994.  
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 APPENDIX D 
 
Letter from Eddie Scuderi, Corrs Chambers Westgarth, Solicitors to Colin Melvin, Manager, Office of 
Commercial Services, Queensland University of Technology, Queensland University of Technology 
dated 6 May 1994. 
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 APPENDIX E 
 
Letter Ms Helen Silver, First Assitant Commissioner, Industry Commission to Mr M. McGregor-
Lowndes dated 28 April 1994. 
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 APPENDIX F 
 
Letter Myles McGregor-Lowndes to Helen Silver, First Assistant Commissioner, Industry 
Commission dated 23 May 1994. 
 
 
Ms Helen Silver 
First Assistant Commissioner 
Industry Commission 
P.O. Box 80 
BELCONNEN  ACT  2616 
 
 
23 May 1994 
 
 
Dear Ms Silver 
 RE:  FREEDOM OF INFORMATION REQUEST 
 
I acknowledge receipt of your letter dated 28 April 1994 which I received on 4 May, 1994.  Part A of 
this letter deals with a number of issues which arise from that correspondence and Part B is a request 
for further access to documents. 
 
PART A 
 
1.  For the purposes of Section 54, I submit that the notification day was 4 May, 1994. If you 
do not agree, I seek your response by 27 May 1994. 
 
2.  I am not satisfied for several reasons as to the extent of access granted pursuant to my 
request dated 16 March 1994. If these matters are not dealt with to my satisfaction, I intend 
to seek an internal review of the initial decision. 
 
3.0  I have been denied access to a list of names and addresses of persons interested in the 
Commission's Inquiry prepared pursuant to Memorandum 93/43 dated 16 December 1993. 
 
3.1  The authority for that decision is claimed to be Section 41 (1) and Section 43 (1)(c)(ii) of 
the Freedom of Information Act 1982. I will deal with each section in turn. 
 
3.2.1  First, Section 41(1) does not apply to corporations or organisations as they do not have 
"personal affairs" within the meaning of Section 4(1) as decided in the case of News 
Corporation Ltd and Others v National Companies and Securities Commission 6 ALD 83. 
I argue that there is no ground for withholding details of an organisation registering an 
interest with the Commission under this provision. 
 
3.2.2  Second, Section 41(1) does apply to individuals who have registered an interest with the 
Commission. I admit that their name and address is personal information. However, the 
question for decision is whether access to their name and address is an unreasonable 
disclosure. I submit that the orthodox legal reasoning to arrive at this decision should 
involve a consideration of two issues in this particular case. 
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3.2.2.1 First, the personal information cannot be divorced from the context in which it was given. 
The immediate and broader contexts in this matter all create the unmistakable impression 
that such information if not marked confidential is publicly available.  
 
  The letter which accompanied the registration of interest form clearly drew attention to the 
fact that material supplied to the Commission was available to the public. The letter signed 
by the Chairman of the Commission clearly states, 
 
   Information provided to the Commission is available to the 
public. If there is material which you do not wish to be made 
public, please place it in a separate document clearly marked 
CONFIDENTIAL. (The word confidential is also bolded in the 
letter.) 
 
  This is reinforced by similar statements in the Charity Organisations Issues Paper, Inquiry 
Procedures Booklet and the Annual Report of the Commission. If a person wished to keep 
their registration of interest confidential, they ought to have followed the clear instructions 
and marked the registration of interest document "confidential". 
 
  I do not seek access to material that is marked confidential.  This is despite my having 
rights of access to documents pursuant to Freedom of Information Act provisions, even 
though they may be marked `confidential'. 
 
  My argument is also reinforced by the public statements of the Commissioner and his 
senior staff, in my presence, that the Commission conducts "public" inquiries and such 
process is "transparent". This is further underscored by the Government Minister 
responsible for the Commission clearly stating similar sentiments in the Senate. In my 
opinion such wide dissemination of the notion that the Commission's inquiry is transparent 
creates the perception amongst the public and certainly those interested in the inquiry that 
material not made "confidential" by participants would be publicly available. 
 
  In summary, the context in which the registration of interest form was given is one of a 
reasonable expectation that the information would be made public unless marked 
confidential. 
 
3.2.2.2 One must also consider the applicant's interest in discovering the personal information. I 
am interested as a researcher as to the number of persons who have registered an interest 
with the Commission and their locality. I am not interested in contacting the registered 
persons in any way or permitting the information to be used by anyone else to contact or 
identify specifically persons who register an interest. 
 
  To demonstrate my bona fides in this matter I am prepared to waive what I believe to be 
my right to such information. I will accept registration forms lodged by individuals with 
deletion of the name of the individual, their street address, postal address, principal 
contact, phone and fax number. I am also prepared to accept some deletions for an 
organisation which are noted at paragraph 3.3.4. 
 
  I draw your attention to cases in the Victorian jurisdiction which adopt this procedure in 
varying degrees such as Re Simmons and the Victorian Egg Marketing Board (No.1) 
(1985) 1 VAR 54; Re Page and Metropolitan Transit Authority (1988) 2 VAR 243 and Re 
Borthwick and Health Commission of Victoria (1985) 1 VAR 604. I note the power 
contained in Section 22 of the Freedom of Information Act to permit such a procedure. 
 
I submit that Section 41 (1) is not a proper ground for denying access to such documents and request 
you to reconsider your decision. 
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3.3.1  Section 43 (1) (c) (ii) is also relied on to deny access to the registration of interest form. 
This section contains two issues relevant to a decision to deny access. The first relates to 
documents concerning an individual's or organisations `business, commercial or financial 
affairs'. The second is whether the disclosure of the material could reasonably prejudice 
the future supply of information.  
 
3.3.1.1 All I am seeking is the inquiry registration form which has little relevance to a person's or 
organisations' `business, commercial or financial affairs'. This consists of the name of the 
organisation its address, telephone and fax numbers and what type of organisation and key 
welfare services provided. I refer you to Re Ralkon Agricultural Co. Pty Ltd and 
Aboriginal Development Commission (1986) 10 ALD 380 where it was decided that the 
name of a business organisation alone was not of a business nature for the purposes of the 
Freedom of Information Act.  In that case the Tribunal at page 399 stated, 
 
   The intention of the legislation, in enacting s43, is to protect 
information concerning business affairs...  The intention of the 
legislature, in enacting s43, is to protect information concerning 
business affairs which might either affect a business adversely or 
which could prejudice the future supply of information to the 
Commonwealth or an agency.  The information, however, must be 
"concerning" the business, commercial or financial affairs of an 
organisation.  It is difficult to see how the name or an 
organisation alone could be said to be information concerning its 
business etc. affairs in the absence of that name being associated 
with other material which disclosed information as to its business 
etc affairs. 
 
  I submit that with the concessions made in paragraph 3.3.4 below that the 
 
  (a) name of the organisation 
  (b) postcode 
  (c) intentions concerning submissions 
  (d) intentions concerning public hearings 
  (e) broad nature of the organisation 
  (f) key welfare services delivered 
 
  does not relate to an organisaton's `business, commercial or financial affairs'.  Only items 
(d) or (e) even approach relating to such matters, but they are matters of public record 
readily available to the public elsewhere in government registers or publications of the 
organisations themselves.  They ought not to be considered `confidental' information 
worthy of protection. 
 
3.3.1.2 The second question is whether (even if this information could be classed as relating to 
`business, commercial or financial affairs' which is not admitted), access could be 
reasonable expected to prejudice the future supply of information. It is not reasonable in 
the context of the Commission's inquiry already outlined for one to expect that the release 
of inquiry registration of interest forms would prejudice the future supply of information.  
 
  First, the information I seek was given voluntarily and without it being marked 
confidential despite multiple warnings to do so. No breach of confidence would result in 
the release of such documents by the Commission. This is certainly the case if the 
Commission adopts my suggestion for enhanced protection of privacy. If there is no 
breach of confidence, a reasonable person would not expect such action to prejudice the 
future supply of information to the Commission. 
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  Second, if a business mistakenly did not heed the multiple warnings of the Commission to 
make confidential information confidential, then in future it would do so. A reasonable 
person would expect a mistaken provider of information to supply future confidential 
information to the Commission using the clearly announced guidelines for ensuring 
confidentiality. 
 
  There is no logical reason why a future participant who desired confidentiality would not 
communicate information to the Commission in an appropriate form.  
 
3.3.4  Again, for the purposes of my research, I do not require the document to disclose the street 
address, postal address, principal contact, position or telephone or fax numbers. I do not 
intend to contact the organisations nor permit others to do so. I waive my rights of access 
to this material. 
 
3.4 In summary I do not accept that the registration of interest forms received by the Commission 
are exempted documents due either to Section 41 (1) or 43 (1) (c) (ii). 
 
4. I am satisfied with the copy of the file index of the Commission in respect of the inquiry. 
 
5. You have provided me with three consultancy agreements. There are a number of issues I wish 
to have considered in relation to these documents. 
 
5.1 The consultancy service contract form with Impact Consulting Group and London Economics 
(Aust) Pty Ltd has not been executed. Please confirm that no executed copy of the agreement is 
within the possession or control of the Commission. 
 
5.2 The consultancy service contract form Attachment B with Impact Consulting Group and London 
Economics (Aust) Pty Ltd has had material under "Staffing" deleted from the accessed 
document. I believe that such a deletion may not be warranted. 
 
5.2.1 I have received from different sources purported copies of the agreement without deletions. If 
the purported copies are genuine then the material under this heading in my opinion ought not to 
have been deleted from the accessed document. 
 
5.2.2 Alternatively I argue that the document has become so public that denial of access is 
unwarranted. 
 
5.3 My initial request asked for proposed consultancy agreements and associated documents. I note 
that the master file index of the Commission confirms other purported documentation in my 
possession that Coopers and Lybrand were approached with a proposed consultancy. I seek 
access to the relevant documents. 
 
6. I requested access to requests for information both to and from the Commission. I am not 
satisfied with your response. 
 
6.1 No Issues Paper was enclosed with your letter. 
 
6.2 Once again you claim that Section 43 (1) (c) (ii) applies to requests to organisations for 
information. My arguments outlined above in respect of this section are also applicable in this 
instance to material supplied to the Commission which is not marked confidential or whose 
request did not make specifically clear to the respondent that such material would be treated as 
confidential. 
 
 Nor does the section apply to material which is publicly available such as financial statements, 
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annual reports and details from government registers, data bases, and annual reports involving 
nonprofit organisations. A reasonable person would not expect the public release of already 
public information given to the Commission to prejudice the future supply of information. 
 
 Your reasons for this decision in part are based on the premise that, 
 
  Information has been provided to the Commission for the purpose of the 
Inquiry and without exception on the part of the provider that it would be 
available to third parties. 
 
 With respect I submit that the particular section exempts that which disclosure could "reasonable 
be expected to prejudice the future supply of information", not that it was given without the 
expectation of third parties accessing the documents. The decision must be made on the basis of 
the effects of the disclosure on the supply future information. This I submit is a clear error of law 
in the reasons for your decision. 
 
7. I note that I requested the "budget and periodic financial statements". I note that access to a non-
salary expenditure account dated 13 April, 1994 has been given. I am not satisfied with the 
access given to this class of documents.  
 
7.1 I submit that I should have been given access under the terms of my request to each month's non-
salary expenditure account. 
 
7.2 Please confirm that the "Inquiry budgets estimating process" does not produce any document. 
Please confirm that there is no document which outlines the complete budget of the Inquiry 
including salaries and/or indirect costs and outlays. 
 
8.0 I note that you still have my disk provided for the purpose of receiving the accessed documents 
in  electronic form. 
 
PART B 
 
1. I seek access to the following documents and enclose a cheque in the sum of $30 representing 
the application fee. 
 
2. It is my intention to seek a waiver of the application fee, costs and charges. Please advise me 
promptly whether a detailed application is necessary. 
 
3. The report and any associated papers prepared by Professor Lyons pursuant to the consultancy 
agreement dated 21 December, 1993. 
 
4. Any document to or from the Commission containing material related to the Human Capital of 
Charitable Organisation's consultancy which is related to the methodology of the consultancy, 
selection of charities for data collection, mail survey questionnaire and mailing list. 
 
5. Any document to or from the Commission containing material related to the Performance 
Benchmarking of Charitable Organisation's consultancy which is related to the methodology and 
sampling strategies of the consultancy, selection of charities, for profit or government 
organisations for data collection, mail survey questionnaire and mailing list.  
 
6. Any report to or by the Commission containing material related to the Performance 
Benchmarking of Charitable Organisation's consultancy concerning identification of service 
delivery processes and current models of service delivery and relevant performance indicators 
for service delivery processes and service outputs. 
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7. Drafts of the Issues Paper on charitable organisations the original of which is dated February, 
1994. 
 
8. Any document prepared by the Commission concerning legislation that applies to charitable 
organisations. 
 
9. Any document prepared by the Commission relating to contracts between government and 
nonprofit organisations. 
 
10. Any document outlining the workplan of the inquiry. 
 
11. Any document outlining the progress of the inquiry. 
 
12. Reports prepared by the Commission after visits to public meetings and conferences in 
Australia.  
 
13. Reports prepared by the Commission after international visits. 
 
14. Master file index of the charitable organisations inquiry. 
 
15. Statement of non-salary expenses for May, 1994. 
 
 
Yours faithfully 
 
 
 
MYLES MCGREGOR-LOWNDES 
Associate Professor 
School of Accounting Legal Studies 
